In Reply Refer To:
FWS/Region H/ES

DEC 22 o

Mr. William J. Muszynski

Acting Regional Administrator

U.S. Environmental Protection Agency
26 Federal Plaza

New York, New York 10278-0090

Oear Mr. Muszynski:

On May 4, 1993, the Environmental Protection Agency (EPA) requested the
Fish and Wildlife Service (FWS} concur with the determination that EPA's
approval of the New Jersey Department of Environmental Protection and
Energy's (NJDEPE) application to assume the Section 404 permit program
pursuant to the Ciean Water Act of 1977 (33 U.S.C. 1344 et seq.) (State
assumption) is not likely to adversely affect federally-1isted threatened
and endangered species. By FWS' letter of May 25, 1993, we were not able
to concur with that finding. based on analysis of NJDEPE's proposed
program. FWS suggested that an MOA outlining an adequate conservation
program for listed species would, if implemented. allow FWS to concur that
the State assumption "is not 1ikely to adversely affect” these species.

In the ensuing months, EPA, FWS, and NJDEPE have worked on that MOA, which
all three parties signed on December 22. 1993. In tight of that agreement,
FWS can now concur that New Jersey's assumption of the Section 404 permit
program i$ not 1ikely to adversely affect federally-Tisted species.

Authority

This response is provided as informal consultation on the subject action
pursuant to section 7(a)(2) of the Endangered Species Act of 1973 (ESA) (87
Stat. 884, as amended: 16 U.S.C. 1531 et seq.) and regulations (50 CFR
§402.13} to ensure the protection of federally-listed threatened and
endangered. species.

Federally-listed Species

Federally-listed species -dependent on the waters and wetlands within the
Jjurisdictional boundaries of the proposed State assumption include: swamp
pink (Helonias bullata), Knieskern's beaked-rush (Rhynchospora
knieskernii), and the bald eagle (Haliaeetus leucephalus). Another
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federally-listed species, sensitive joint-vetch (Aeschynomene virginica)
does not appear within the jurisdictional boundaries covered by the State
assumption, however, this species occurs within the tidal freshwater
wetlands immediately adjacent to the assumption boundaries and could be
directly impacted by activities in State-assumed wetlands and waters
upstream of its habitat. Three other federally-listed species, the Indiana
bat (Myotis sodalis), American chaffseed (Schwaleba americana) and the
small whorled pogonia ([sotria medeoloides) are not wetland species:
however. they could be indirectly affected by projects requiring State-
assumed Section 404 permits in New Jersey.

Attached are the lists of municipalities in New Jersey where federally-
listed species are documented to occur. These 1ists represent FWS' current
determination of locations where any category of discharges will have
reasonable potential for affecting endangered and threatened species. as
cprovided in 40 CFR Part 233.51(Dp}(2), and thus are not subject to waiver.
FWS will revise these 1ists as species are added to the federal 1ist of
endangered and threatened species, as species are extirpated from New
Jersey, or as new information on iisted species or potential impacts fo
those species becomes available.

Candidate Species

Candidate species are species under consideration by the Service for
nossible inclusion on the List of Endangered and Threatened Wildlife and
Plants (50 CFR Parts 17.11 and 17.12). Currently, there are 47 federal
candidate species (Categories 1 and 2) in New Jersey, many of which are
~dependent on freshwater wetlands. FWS is mandated to continuaily monitor
the status of these species to determine priorities for listing. If
listed, these species will receive the full protection provided by ESA.

Incidental Take

Coardination under the MOA is designed to eliminate adverse effects to
Tisted species and designated critical habitat. When this coordination
process fails to eliminate take considered "incidental take" under the ESA,
the State and/or applicant must seek authorization for such incidental take
of federally-listed animal species under section 10(a)(1)(B) of the ESA
(the habitat conservation planning process). EPA should insure that NJDEPE
advises permit applicants that their project has not undergone ESA section
7 review, and therefore, the action is not entitled to protection from
prosecution under section 9 of ESA. as ne incidental take statement has
been issued. Take of federally-listed plants is a violation of State taw.
and thus a violation of section 9 of ESA.

Conclusions

FWS has reviewed the State's program and EPA's procedures for review of
permit applications outlined in the attached document entitled "Memorandum
of Agreement Among the U.S. Fish and Wildlife Service, U.S. Environmental
Protection Agency . New Jersey Department of Environmental Protection and
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Energy Related to the Protection of Federally-Listed Threatened and
Endangered Species and Designated Critical Habitat Under a New Jersey-
Assumed Section 404 Program,” dated December 22. 1993. The procedures
described in that agreement (MOA procedures) do not constitute procedures
for consultation pursuant to section 7(a)(2) of the ESA. These MDA
procedures are designed to eliminate adverse effects to federally-listed
spectes and critical habitats through alternative coordination.

Under MOA procedures, when adverse effects cannot be eliminated through
informal coordination between NJDEPE and FWS, EPA has commitied to ensuring
that a State permit will be issued only i it is not likely to jeopardize
the continued existence of federally-l1isted species or result in the
destruction or adverse modification of designated critical habitat, and if
it avoids or minimizes incidental take of federally-listed species. When
the State cannot agree with EPA's decision. the permit application will be
transferred to the Corps of Engineers for processing under Section 404 of
the Ciean Water Act. Any residual incidental take must be dealt with under
section 10(a){(1)(B) of the £SA if not addressed through section 7 :
consultation with the Corps.

The procedures adopted in this consultation are specific to the
circumstances surrounding State assumption of the Section 404 program for
the freshwater wetlands and other State waters of New Jersey. I would
advise you for planning purposes, that future consultations on state
assumptions will be conducted as programmatic formal consultations,
requiring preparation of all data enumerated at 50 CFR §402.14(c), the ESA
consultation reguiations.

If changes in the State program occur or additicnal information on effects
to Visted or newly listed species or critical habitat becomes availabie,
this determination of concurrence may need to be reconsidered, and section
7 consultation may have to be reinitiated.

_ Other issues

This ESA consultation does not address all FWS concerns about the proposed
State assumption. FWS identified many significant concerns other than
endangered species in our September 2, 1993, technical comments on NJDEPE's
assumption application. We look forward to EPA's response pursuant to 40
CFR 233.15(qg).

Sincerely,
Bounakl B Lamberison

- Regional Director
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WHEREAS:

WHEREAS: -

WHEREAS:

WHEREAS:

Memorandum of Agreement
Among the -

U.S. Fish and Wildlife Service
_ U.S. Environmental Protection Agency
New Jersey Department of Environmental Protection and Energy

~' Related to the Protection of F ederally-Listed :
Threatened or Endangered Species and Designated Critical Habitat
Under a New Jersey-Assumed Section 404 Program

The U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of
Engineers (Corps) are the federal agencies responsible for implementing Section
404 of the Clean Water Act of 1977, as amended (CWA) (33 U.S.C. 1344),
which regulates the discharge of dredged or fill material into waters of the
United States, including the freshwater wetlands in New Jersey;

The U.S. Fish and Wildlife Service (Service) is the primary federal agency

. résponsible for ensuring that species and their critical habitat listed or

designated, respectively, pursuant to the Endangered Species Act of 1973, as
amended (ESA) (16 U.S.C. 1531 to 1544), under the Service's Jumsdlctmn, are
protected as rnandated by federal law, and such species occur in New J ersey;

According to Secuon 7 of the ESA, and its xmplementmg regulations (50 CFR

" Part 402), the EPA and other federal agencies are responsible for consulting

with the Service for any actions they fund, authorize, or carry out that may
affect species or critical habitat listed or designated, respectively, pursuant to

- the ESA and for utilizing their authorities to further the conservation of

federally-listed species;

According to Section 404(g) of the CWA, and its implementing regulations (40
CFR Part 233), a State can apply to assume the regulatory authority for Section
404 and the EPA can approve such application, provided the State program is as
stringent as the federal 404 program;

The New Jersey Department of Environmental Protection and Energy
(NJDEPE), for the State of New Jersey, has submitted an application to the
EPA to assume the regulatory authority under Section 404 for freshwater
wetlands and other State waters in New Jersey; o

According to the CWA's Section 404(b)(1) Gu1dehrm (40 CFR Part
230.10(b)(3)), Section 404 permits cannot be issued if they Would Jeopardlze the
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)‘ : continued existence of a federally-listed species, or result in the adverse
- modification of a designated critical habitat, unless an exemption from the ESA
is granted by the Endangered Species Committee;

WHEREAS:  According to the rules implementing the New Jersey Freshwater Wetlands
. Protection Act NJFWPA) (NJ.C.A. 7:7A-3.5(a)(2 and 3)), state freshwater
wetlands permits cannot be issued if they would jeopardize present or
" documented habitat or the continued existence of a local population of federally-
listed species, or result in the destruction or adverse modification of critical

habitat; -

WHEREAS:  According to the EPA's 404 State Program Regulations (40 CFR Part 233.51),

< all applications for Section 404 permits with reasonable potential for affecting
federally-listed species must be reviewed by the EPA aﬁer assumption is
approved;

NOW THEREFORE: The EPA, the Service, and the NJDEPE agree, as a matter of comity,
~ to implement the following procedures regarding the protection of -
federally—listed species and designated critical habitat under the State of
New Jersey's assumed Section 404 permit program for freshwater
P wetlands. The procedures in this Agreement do not constitute
/ B procedures for consultation pursuant to section 7(a)(2) of the ESA.
Ty 4 This Agreement is specific to the circumstances surrounding State
assumption of the Section 404 program for the freshwater wetlands and
other State waters of New Jersey. These procedures do not create any
substantive standards relating to any aspect of the permit program or
impose any legal obhgatxons on the public.

I. PARTIES AND EFFECTTVE DATES -

A, This Memorandum of Agreement (MOA) is entered into by: the Regxonal Dlrector
Region 3, for the Service, the Acting Regional Administrator, Region II, for the
EPA, and the Acting Commissioner of the New J ersey Department of Environmental
Protection and Energy.

B. This MOA shall be executed by the aforementioned parties in conjunction with the
EPA's approval of the State's application for assumption of the Section 404 program.
As such, this MOA. shall become effective immediately upon the EPA's approval of

the State program.

C. This MOA. shall remain in effect until modified or revoked by agreement of all
. . parties, or upon the EPA withdrawing authority from the State and retuming the
S ~ Section 404 program to the Corps. Parties to the MOA may propose, in writing,
N .  revisions to the terms and procedures of the MOA at any time. Such requests should
~ be submitted to all parties concurrently. If any party to this Agreement identifies a
procedural or substantive breach of the Agreement by any other party, the Region 5
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( >\ Regional Director for the Fish and Wildlife Service, the Region Il Regional

Lo Administrator for the EPA, or the Commissioner of the NJDEPE may call a meeting
with the other parties within 30 calendar days to discuss the matter and agree upon
appropriate corrective measures to be implemented within 60 days of the meeting.
The corrective measures may be in the form of wntten guidance to field personnel or
proposed modifications to this Agreement :

i GENERAL

A. Federally-listed species means those species identified as threatened or endangered
pursuant to Section 4 of the ESA, as specified in 50 CFR Parts 17.11 - 17.12, and
subsequent amendments thereto. Species proposed for federal listing, through .
publication of a proposed rulemaking in the Federal Register, shall be treated under -
this Agreement the same as federally-listed species, to the maximum extent allowed

by law.

B. Critical habitat means those areas designated as critical habitat for federally-listed
species in 50 CFR Part 17, and subsequent amendments thereto. Habitat proposed
as critical, through publication of a proposed rulemaking in the Federal Register,
shall be treated under this Agreement the same as designated critical habitat, to the
maximum extent allowed by law.

C. For the purposes of this Agreement, "effects of the action”, as it relates to the
' evaluation of effects of a permit action on federally-listed species or designated
critical habitat, has meaning as defined in 50 CFR Part 402. 02 :

D. For purposes of this Agreement, the phrase "reasonable potential for affecting
endangered or threatened species", as used in 40 CFR. Part 233, is synonymous with
the phrase "may affect listed species or critical habitat", as used in 50 CFR Part 402.

E. "Remedial measures" specified by the Service under this Agreement must be capable
of being implemented in a.manner consistent with the intended purpose of the
permitted activity and the scope of the permitting agency's legal authority and
jurisdiction. Such measures must also be economically and technologically feasible.

Il PROCEDURES

The following procedures will occur simultaneously with the NIDEPE's permit review
process as described in N.J.A.C. 7:7A. Where required, the NJIDEPE's time frames on
permit processing are adhered to in order to avoid permit processing delays.

A The-NIDEPE will provide the Service with a-copy of all applications for individual
permits and Statewide general permits #2, #4, #6, #7, #10, #11, #13, #15, #18, and
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#20, in municipalities w1th documented occurrences of federally-listed species or
designated cr1t1ca1 habitat. .

. Within 20 calendar days of receipt of an individual permit application, the Service

may request the NJDEPE to provide additional information to assist. its evaluation of
the respective permit application. This request will describe the need for the
additional information. The NJDEPE will obtain the requested information if
available and, upon delivery to the Semce will provide the Service with a new

response date.

. Within 30 calendar days of receipt of an individual permit application, unless

extended pursuant to paragraph IILB. above, or 15 calendar days of receipt of a
Statewide general permit application, the Service will review and comment to the
NJDEFE on the proposed permiit action. When possible, the Service's review will
include an inspection of the project area. If the Service cannot participate in a joint
inspection with the NJIDEPE or conduct a solo inspection, it will accept the
NIDEPE's inspection results. The Service's response to the NJDEPE (with a copy to
the EPA) regarding the proposed permit action's potential effects on federally-listed
species and desxgnaied critical habitat will be in one of the followmg forms

- 1. the proposed penmt action has no potential to affect federally-listed species or
designated critical habitat;

2. the proposed permit has the potential to affect federally-listed species or
designated critical habitat, unless the effects are eliminated through remedial
measures (project modifications and/or permit conditions) recommended by the
Service; or

3. the proposed permit action has the potentlal to affect federally—hsted species or
des1gnat¢d critical habitat. _

. Permit applications that receive a response from the Service as indicated in II.C.1.

above will not require federal review pursuant to 40 CFR Part 233.51(b)(2).

. Upon receipt of a response from the Service as indicated in II.C2. above, the

NIDEPE will evaluate the recommended remedial measures for consistency with the
NJFWPA and its unplementmg rules and regulations. -

1. If the NJDEPE concurs Wlth the remedial measures recommended by the
Service, it will impose them as terms and conditions. for the permit. The
Service and EPA will be informed of the NJDEPE's action in this regard
through copies of all correspondence related to the permit action. Permit
applications addressed in this way will not require federal review pursuant to 40

CIR Part 233.51(0)(2).
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_ 2 If the NJDEPE does not concur (through either technical review or the appeals
process defined in NJ.A.C. 7:7A-12.7) with the remedial measures
recommended by the Service, it will provide the Service a written explanatlon

- (with a copy to the EPA) of its position. Such permit applications will require
federal review pursuant to 40 CFR Part 233.51(b)(2).

F. Permit applications that receive.a response from the Service as indicated in II1.C.3.
above will require federal review pursuant to 40 CFR Part 233.51(b)(2).

G. When federal review is required pursuant to 40 CFR Part-233.51(b)(2), EPA shall
conduct a review of the permit application pursuant to 40 C.F.R. 233.50. In such
cases, the State will provide EPA, along with the application, information needed for
review of the application under 233.50(b), including: 1) a description of the action
and the specific area, federally-listed species or designated critical habitat that may be
affected; 2) a description of the manner in which the action-may affect any federally-
listed species or designated critical habitat, and an a11a1y31s of any cumulative effects;
and 3) relevant reports or other information comprising the best scientific or
commercial information available or which can be obtained, within the available time
under 40 CFR 233.50(b), regarding the affect the action may have on federally-listed
species or designated critical habitat. This information may be developed by the State
or obtained by the State from the permit applicant. Information already provided to
the Service by the NJDEPE pursuant to paragraph IIL.B. above need not be
resubmitted. Proposed and final rules for listing species and designating critical
habitat, approved recovery plans, status reports, and previous biological opinions or

- findings generated by the Service's New Jersey Field Office, need be included by
reference only in the information submittal. EPA will send the application and
accompanying information'to the Service pursuant to 40 CFR Part 233.50(b).

H. Based upon its review of the information provided pursuant to paragraphs III.B and
[I.G. above, and other available information, the Service shall make one of the
following determinations: _

L. that the proposed permit action is not hkely to adversely aﬁ'oct federally—hsted |
species or critical habitat; _

2. that the proposed permit actxon is likely to adversely affect federally—hsted
species or critical habitat, unless the effects are addressed through remedial
measures (project modifications and/or permit condxtlons) recormnended by the
Service; or .

e 3. that the proposed permit action is hkely to adversely affect fcderally—hsted
[ | - species or critical habitat. .

I.  The Service will provide its determination and all supporting documentation to EPA
within the timeframes established under 40 CFR Part 233.50(b). The Service's
determination under paragraph IILH. will constitute the federal comment under 40

5
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CFR Part 233.50(e) with respect to the likelihood of adverse effects of the proposed
discharge on federally-listed species or designated critical habitat and the remedial
measures that are necessary to avoid adversely affecting such federally-listed species
or designated critical habitat. - Based upon the Service's determination, the federal
comments conveyed to the State by EPA will object to permit issuance or require the
imposition of permit conditions to ayoid adverse effects on federally-listed species or
de51gnated critical habitat. :

If the Service determines that the proposed activity is not likely to adversely affect
federally-listed species or designated critical habitat, no further coordination with the
Service is necessary with regard to endangered species impacts.

Where the federal comment objects to issuance of the permit or requires the
imposition of permit conditions to avoid adverse effects on federally-listed species or
designated critical habitat, the State is precluded from issuing the penmt unless it has
taken the steps required by the federal comment. .

The State will evaluate the federal comments regarding effects on federally—hsted
endangered and threatened species or designated critical habitat. If the NJDEPE
agrees with the federal comments, it will implement them as part of its permit action.
If the State disagrees with the assessment of such effects, the State will provide a
written response within 20 days of receipt of the federal comment to EPA explaining
its position and providing any supporting mformatlon or documentation. EPA will
prov1de the State's rcsponse to the Service.

If the State does not agree to take actions speciﬁed by the Service to avoid adverse

effects to federally-listed species or designated critical habitat, the Service will make a
finding as to whether the proposed permitting action is likely to jeopardize the
continued existence of the federally-listed species, adversely modify or destroy
designated critical habitat, or result in the incidental take of federally-listed species.
The Service may also include in its finding appropnate terms and conditions to
minimize or avoid adverse effects to the listed species, or discretionary
recommendations regarding the development of information or other measures relating
to the conservation of federally-listed species. The Service will provide a draft of the
finding to EPA when requested.

. The Service will issue a finding to EPA within 45 days of receipt of the State's

response under paragraph IILL.. In the event that EPA submits comments to the
Service on the draft finding within 10 days of the deadline for issuing the finding, the
Service shall be provided an automatic 10 day extension on the deadline. Based on

: WMQ&@I&Mmedmﬂme continued existence-of federallx—hsted
- species or result in the destruction or adverse modification of designated critical

habitat, and if it avoids or minimizes incidental take of federally-listed species. In .
making this decision, EPA shall give the same weight to the finding provided by the
Service under paragraph ILM. as an action agency would in the context of a
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\ biological opinion issued by the Service under Section 7 of the ESA. EPA shall
notify the Service of its final decision on the action. EPA will reaffirm, modify or
withdraw its objection to the State permit, within the time-frames contained in 40
CF.R. Part 233.50.

W \_,/

O. In the event that the NJDEPE neither satisfies the EPA's ob_]ectlons or requirements

. for a permit condition (as determined under paragraph IILN.) nor denies the permit,

the permit application will be hansferred to the Corps for processing pursuant to 40
CFR Part 233. 50(]) _

IV. INTERAGENCY COORDINATION

"A. Notwithstanding any other provision of this MOA, the EPA, NJDEPE, and Service
may interact informally throughout this process. In addition, joint meetings between
the EPA, the NJDEPE, the Service, and the applicant may be conducted in an attempt
to reach agreement on a permit apphcauon with regard to the protection of
federally-listed species or designated critical hab1tat if requested by any affected party

B. The current list of municipalities where federally—hsted species and designated critical
habitat are documented to occur is attached to this MOA. The list of municipalities
will be updated every six months based on information received by any of the
signatory agencies, or as new species or critical habitat are listed or designated,
respectively, pursuant to Section 4 of the ESA.

C. The Service will be-responsible for ndtifying the EPA and the NJDEPE of any
changes in status of federally-listed species and designated critical habitat, mcludmg
proposals for hstmg, hstmgs, and de-listings. -

D. The State or EPA, as appropnate lead enforcement action agency pursuant to the
- EPA/NJDEPE MOA, will notify the Service at the onset of an enforcement action
related to any violation under the State-assumed Section 404 program in municipalities
where federally-listed species or designated critical habitat are documented to occur.
Within 30 days of such notification, the Service will advise the State, or EPA as
appropriate, of any adverse effects on federally-listed species or designated critical
habitat resulting from the violation and provide advice on appropriate remedial
. measures.

‘E. To the extent practicable and appropriate under applicable Federal regulations, the
Service and EPA will assist the State in implementation of the State-assumed Section
404 program, including (but not limited to) making appropriate personnel avaﬂable for -
htlgatlon assistance.
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V. GENERAL PROVISIONS

ard

either substantive or procedural, enforceable by any party.

of the NJFWPA, the ESA, or the CWA.

C. Nothing in this MOA shall be construed as obligating the signatory agencies to _the
expenditure of funds in excess of appropriations authorized by law, or otherwise
commit the signatory agencies to actions for which they lack statutory authority.

-D. All time frames may be adjusted by agreement of the parties.

species.
VI. SIGNATURES

.U.S. Fish and Wildlife Service

1 e AW AN

"Regional Director, Region 5
Date: [|2.-22-93
U.S. Environmental Protection Agency

Acting Regional Administrator, Region I
Date:

‘New Jersey Department of Environmental Protection and Energy

Acting Commissioner, NJDEPE

Date:

A. The policy and procedures contained in this Agreemént da not create any rights,

B. The signatory agencies do not waive any administrative claims, positions, or
interpretations they may have with respect to the applicability or the enforceability

E. Nothing in this MOA authorizes any take of federally-listed threatened or endangéred
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Y. GENERAL PROVISIONS
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‘E. Nothing in this MOA anthorizes any take of federally-lisied threatoned or
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V. GENBRAL PROVISIONS

A, The poncy and procedures conm.{néd in this Agreement do ot create a‘riy rights,
either substantive of procedurel, enforcesble by any party, .

B, m signaiory agencles do n;:vt walve xny adminiztrative claimj, positions, or
interpretations they may have with reapect 1o the spplicability r the enforosabliity
of the NFIFWPA, the BSA, or the CWA, = _ |

C. Nothing in this MOA shall be construed as obligating the tignatory sgencies othe
expenditure of fuads in excess of appropriations anthorized by law, or otherwive
comimit the signatory agencies to actions for which they Iack statutory authority,

- D. All ime framss ray be adjusied by agreement Of the parties.

B, Nothing In ihls MOA authorizes any wke of fedsraliy-lisied threatened or
endangered specles, S

Vi. SIGNATURES
1.8, Fish and Wildlife Service

Regional Direator, ‘ﬁ;gion,s
Duatg;

U.8, Environmenta! Prolection Agency |

Atwing Reglonal Adminisiralor, Region 11
. Dam

New Jarséy Depastmen: p{“an%mmul Protwction and Bosrgy

Commisslaner, NJDEPB S .
Date: JDWMM 2.35 19 "1 3
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